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STATEMENT OF THE CASE
Nature of the Case
Dustin Hooper appeals contending the State did not present sufficient evidence to prove
the knowledge element of the charge of possession of a controlled substance.

Statement of the Facts and Course of Proceedings
The State charged Mr. Hooper with possession of a controlled substance and possession
of paraphernalia. (R., pp.36-37.) Mr. Hooper exercised his right to a jury trial, though he
admitted the paraphernalia charge from the outset. (See Tr., p.104, Ls.9-13.)1 The following
evidence was elicited at trial.
Officer Dalrymple saw a truck driving with improper rear lighting. (Tr., p.110, Ls.1719.) The truck pulled into a gas station as the officer activated his overhead lights and the officer
ultimately pulled in behind the truck after it had stopped at one of the pumps. (See Tr., p.110,
L.20 - p.111, L.9; State’s Exhibit 1A, ~0:01.)2 Mr. Hooper, who had been driving, was getting
out of the truck in anticipation of buying gas when the officer approached him and explained the
taillight issue. (Tr., p.111, L.23 - p.112, L.2.) Mr. Hooper provided his identification and the
truck’s registration.3 (See State’s Exhibit 1A, ~1:17.) He also explained he was borrowing the

1

While the transcripts in this case were provided in two separate volumes, all citations to “Tr.”
in this brief refer to the volume containing the transcripts of the jury trial and sentencing hearing.
2
State’s Exhibit 1 consists of four clips of the video from Officer Dalrymple’s body camera (1A1D), which are identified in the record as “Clip 1,” “Clip 2,” etc. (Compare Defense Exhibit 1
(the full version of the video from Officer Dalrymple’s body camera, admitted with respect to
Mr. Hooper’s motion to suppress).) To the extent needed, citations to the video exhibits will use
the relevant time marker on the video clip, rather than the time stamp appearing on the video
itself.
3
The officer also asked for the truck’s insurance. (State’s Exhibit 1A, ~2:00.) While it was not
discussed at trial, Mr. Hooper subsequently noted that the friends from whom he was borrowing
the truck may have let the truck’s insurance lapse and that turned out to be accurate. (Defense
Exhibit 1, ~3:47.)
1

truck from some friends. (See State’s Exhibit 1A.) The interior of the truck was cluttered and
messy. (Tr., p.128, Ls.5-6.) Officer Dalrymple also asked the passenger for his identification.4
(State’s Exhibit 1A, ~2:30.)
Officer Dalrymple noted that, during this initial discussion, Mr. Hooper appeared nervous
and was shaking.

(Tr., p.118, L.20 - p.119, L.7.)

Although he did not mention those

observations to Mr. Hooper, Mr. Hooper told the officer he expected he appeared nervous,
explaining that was a result of a brain injury he had suffered. (Tr., p.122, Ls.14-18; State’s
Exhibit 1, ~1:00.) Officer Dalrymple testified he thought it was odd that Mr. Hooper had offered
such an explanation unsolicited.5 (Tr., p.122, L.21 - p.123, L.9.) Two other officers – Mark
Brott and Tyler Masters – arrived on scene and helped with aspects of the stop. (Tr., p.123,
Ls.12-17.)
Subsequently, another officer with a drug dog arrived and the dog alerted on the truck.
(Tr., p.123, L.22.) The officers found three items of interest during the ensuing search. First, the
officers found a glass smoking device of the sort used to smoke marijuana in the passenger door.
(See Tr., p.125, Ls.6-7; Tr., p.173, Ls.17-25; Ex., p.2.) Mr. Hooper admitted the pipe was his.

4

Though it was not discussed at trial, the passenger gave a false name and date of birth to
Officer Dalrymple. (See R., p.77 (the district court’s findings of fact relative to Mr. Hooper’s
motion to suppress).) The district court had noted that the passenger’s actual name was
consistent with the name Mr. Hooper had initially used for the passenger. (R., p.77.)
5
The prosecutor repeatedly tried to elicit testimony from Officer Dalrymple that, based only on
Mr. Hooper’s nervousness, the officer suspected Mr. Hooper was under the influence of
methamphetamine. (Tr., p.119, Ls.4-8; Tr., p.120, L.24 - p.121, L.4.) The district court
sustained Mr. Hooper’s objections to that testimony. (Tr., p.119, Ls.9-14; Tr., p.121, Ls.5-10.)
At no point during the stop did any of the officers conduct any sobriety tests on Mr. Hooper.
(See generally Tr., R.; accord Defense Exhibit 1; Defense Exhibit 2 (the video from Officer
Masters’ body camera, which was admitted with respect to Mr. Hooper’s motion to suppress).)
In fact, the other officers did not indicate they shared Officer Dalrymple’s alleged suspicions in
that regard. (See generally Tr., R.)
2

(See State’s Exhibit 1D, ~2:05; accord Tr., p.103, Ls.24-25 (defense counsel conceding that
point from the outset).)
Second, they found an iced tea can in the front console. (Tr., p.161, L.25 - p.162, L.3.)
Officer Brott explained he could feel something rattling inside that can, but was unable to see
what was inside, as he did not have his flashlight. (Tr., p.172, Ls.22-25.) Officer Masters, using
his flashlight, was able to see what appeared to be a syringe inside.

(Tr., p.163, Ls.3-9;

Tr., p.172, Ls.11-13 (Officer Brott testifying Officer Masters used his flashlight to see inside the
can).) Officer Dalrymple subsequently cut the can open and was able to see that there was, in
fact, a loaded syringe inside as well as other garbage, such as part of a banana peel, inside that
can. (Tr., p.135, Ls.3-12; see Ex., p.4.)6 Officer Dalrymple noted that Mr. Hooper had picked
that can up during their initial conversations, and appeared to, or intended to, use it as spittoon.
(Tr., p.134, Ls.15-24; see generally State’s Exhibit 1B.) However, in closing argument, defense
counsel asserted the fact that can was obviously being used as a trash receptacle meant it was
unsurprising that something inside it should rattle. (Tr., p.213, Ls.16-21.) She also pointed out
that the officers could not see what was inside the can without using a flashlight or cutting the
can open.

(Tr., p.212, Ls.14-19.)

Thus, she argued there was no evidence showing that

Mr. Hooper knew, or even had reason to know, what was causing the rattling sound in that can,
much less that he knew there were drugs in the can. (Tr., p.213, Ls.22-23.)
Third, the officers found a “cinch” bag (a small bag which closed by “cinching” draw
strings attached to the corners) behind the driver’s seat. (Tr., p.156, Ls.20-22; Tr., p.161, Ls.910.)

In that bag, they found several small, empty baggies and another loaded syringe.

(Tr., p.161, Ls.11-22; see Ex., p.3.) However, Officer Dalrymple noted there was nothing about

6

Citations to “Ex.” refer to the pdf document “Hooper 48122 ex.”
3

the cinch bag’s contents which would link it to either of the occupants. (Tr., p.156, Ls.14-19.)
He also noted that Mr. Hooper denied owning the cinch bag, explaining it belonged to the
passenger. 7 (Tr., p.132, Ls.5-7.) When Officer Dalrymple subsequently processed the evidence
from the truck, Officer Dalrymple put the passenger’s name on the syringe found in the cinch
bag. (Tr., p.155, Ls.15-19.)
Officer Dalrymple questioned Mr. Hooper about what they had found during the search
of the truck. In the video clip of that questioning which was played for the jury, the officer only
told Mr. Hooper that a syringe had been found in the cinch bag; he did not mention finding the
baggies at that time. (State’s Exhibit 1D, ~0:45.) However, Officer Dalrymple testified he also
asked Mr. Hooper what he used the small baggies for.8 (See Tr., p.133, Ls.9-11, 21-25 (Officer
Dalrymple asserting it was intention to ask about the baggies found in the cinch bag).)
Mr. Hooper said he used small baggies to hold his testosterone pills as well as small hardware
items, such as nuts and bolts. (Tr., p.133, Ls.13-20.) While no baggies containing nuts and bolts
were found in the truck (Tr., p.133, Ls.18-19), the officers did find, separate and apart from the
cinch bag, a small baggie of the same type as those in the cinch bag with pills inside. (Tr., p.132,
L.18 - p.133, L.3 (Officer Dalrymple describing them as “vitamins”).)
During closing arguments, the prosecutor asserted Mr. Hooper’s response to the officer’s
question about the small baggies was sufficient to show his knowledge of the contents of the
cinch bag. (Tr., p.202, Ls.8-15.) Defense counsel disagreed, pointing out that the officer’s
7

Though it did not come up at trial, the passenger also denied owning the cinch bag and claimed
everything in the truck belonged to Mr. Hooper. (See Defense Exhibit 1, ~1:17:43.)
8
In her closing arguments, defense counsel urged the jurors to “re-watch that portion of the
State’s evidence” regarding the question about the baggies. (Tr., p.212, L.24 - p.213, L.1.)
While that question appeared in the full version of the video (see Defense Exhibit 1, ~1:11:40
(corresponding to ~04:13:25Z on the video time stamp)), that particular portion of the video was
not actually played during the trial. (See generally State’s Exhibit 1A-1D (Exhibit 1D ending at
~04:13:15Z on the video timestamp).)
4

questions did not tie the baggies to the cinch bag, and so, Mr. Hooper’s answer could not be read
to refer to the baggies cinch bag itself, just to small baggies in general. (Tr., p.212, L.25 - p.213,
L.8.) As such, defense counsel argued Mr. Hooper’s response to the question about the baggies
was not sufficient to prove Mr. Hooper’s knowledge of the contents of the cinch bag.
(Tr., p.213, Ls.1-8.)
The contents of both syringes ultimately tested positive for methamphetamine.
(Tr., p.185, Ls.1-7.) Mr. Hooper moved for a judgment of acquittal after the State rested its case
without making any specific additional argument. (Tr., p.188, Ls.8-10.) The district court
denied that motion. (Tr., p.188, Ls.11-14.) After two hours of deliberation, the jury ultimately
found Mr. Hooper guilty as charged. (R., pp.102, 132.)
The district court subsequently imposed the sentence Mr. Hooper recommended – a
unified term of four years, with one year fixed, suspended for a term of probation. (Tr., p.232,
Ls.7-11; Tr., p.237, Ls.11-17.) Mr. Hooper filed a notice of appeal timely from the resulting
judgment of conviction. (R., pp.136, 145.)

5

ISSUE
Whether there was not sufficient evidence to support Mr. Hooper’s conviction for possession of
a controlled substance.

6

ARGUMENT
There Was Not Sufficient Evidence To Support Mr. Hooper’s Conviction For Possession Of A
Controlled Substance
A.

Standard Of Review
When a defendant challenges the sufficiency of the evidence on appeal, “the only inquiry

for this Court is whether there is substantial evidence upon which a reasonable jury could have
found that the State met its burden of proving the essential elements of the charged crimes
beyond a reasonable doubt.”

State v. Goggin, 157 Idaho 1, 5 (2014) (internal quotations

omitted). “Evidence is substantial if a reasonable trier of fact would accept it and rely upon it in
determining whether a disputed point of fact has been proven.” Id. (internal quotation and
alteration omitted). “In conducting its analysis, the Court is required to consider the evidence in
the light most favorable to the State, but will not substitute its judgment for that of the jury on
issues of witness credibility, weight of the evidence, or reasonable inferences to be drawn from
the evidence.” Id. (internal quotation omitted).

B.

There Was Not Sufficient Evidence For The Jury To Find The Knowledge Element Of
The Possession Charge Beyond A Reasonable Doubt
Since the drugs were not found on Mr. Hooper’s person, the State’s case for possession

of the controlled substance in this case is based on the concept of constructive possession.
“[C]onstructive possession cannot be inferred from the mere fact that the defendant occupied,
with a passenger, the vehicle in which the drugs were seized.” State v. Southwick, 158 Idaho
173, 178 (Ct. App. 2014). “Indeed, where joint occupancy is involved, substantial evidence must
exist establishing the guilt of each defendant, not merely the collective guilt of both; proximity
alone will not suffice as proof of possession.” Id.

7

As such, the State must present substantial evidence to prove that the defendant actually
had knowledge of the presence of the drugs he may have been in proximity to. See State v.
Armstrong, 142 Idaho 62, 64 (Ct. App. 2005); accord State v. Blake, 133 Idaho 237, 241 (1999)
(quoting State v. Fox, 124 Idaho 924, 926 (1993)) (“‘knowledge that one is in possession of the
substance’” is an essential element of such an offense). Circumstantial evidence, such as the
location of the drugs, attempts to conceal the drugs, other attempts to avoid detection or arrest,
and the presence of paraphernalia, can be used to establish that element. Southwick, 158 Idaho at
179.
In this case, as defense counsel pointed out, there was not substantial evidence showing
Mr. Hooper knew about the two syringes found in the truck. First, there was no evidence
showing Mr. Hooper knew that there was a syringe in the empty iced tea can. (Tr., p.213, Ls.2223.) Even though it would have been obvious something inside the can, since it rattled when
handled, that was not a meaningful fact since the can was obviously being used as a trash
receptacle. (Tr., p.213, Ls.16-21.) Moreover, a casual peek inside would not have revealed what
was inside the can, much less that there were drugs inside. The officers had to use a flashlight to
even identify the contents as including a syringe, and they had to actually cut the can open to see
the syringe had something in it. (See Tr., p.163, Ls.3-9; Tr., p.172, Ls.11-13; Tr., p.135, Ls.312.) As such, even though Mr. Hooper picked up that can during the stop, the State failed to
present substantial evidence to show that Mr. Hooper knew there were drugs inside it.
Similarly, the State failed to present substantial evidence showing Mr. Hooper knew of
the syringe in the cinch bag. The bag was behind the driver seat and so, was equally accessible
to both occupants. In fact, given the angles of how each occupant would have had to reach to get
it, the cinch bag was actually more accessible to the passenger. Officer Dalrymple’s actions

8

demonstrate that is the reasonable conclusion, as he specifically labelled the syringe found in the
cinch bag as belonging to the passenger, and not to Mr. Hooper, when he processed it.
(Tr., p.210, Ls.18-20.)
The prosecutor’s only other argument as to Mr. Hooper’s knowledge of the contents of
the cinch bag was based on Mr. Hooper’s answer to Officer Dalrymple’s question about how he
used small baggies. (See Tr., p.132, L.18 - p.133, L.3.) However, as defense counsel pointed
out, the officer’s question in that regard was only to small baggies in general, as nothing in his
question actually tied his question about the baggies to those found in the cinch bag. (Tr., p.212,
L.25 - p.213, L.8.) That is important because the officers had actually found pills in a small
baggie elsewhere in the car. (Tr., p.132, L.18 - p.133, L.3) Thus, Mr. Hooper’s answer – that he
sometimes uses such baggies to hold his pills (Tr., p.133, Ls.13-14) – did not, given all the facts
presented in this case, circumstantially suggest Mr. Hooper knew about the contents of the cinch
bag. Whether or not the officer intended to be asking about the baggies found in the cinch bag
(see Tr., p.133, Ls.21-25), Mr. Hooper’s response cannot be qualified for purposes of sufficiency
based on an unspoken qualification to the question, especially when other facts of the case reveal
that Mr. Hooper’s response was going in a different direction. Cf. State v. Lee, 162 Idaho 642,
652 (2017) (explaining the subjective intent of the officer is irrelevant to the analysis under the
Fourth Amendment unless the officer has actually communicated that intent to the suspect).
Since there was not substantial evidence showing Mr. Hooper knew about either syringe,
his conviction based on his mere proximity to those syringes was improper. Southwick, 158
Idaho at 178.

9

CONCLUSION
Mr. Hooper respectfully requests this Court vacate his conviction for possession of a
controlled substance in this case.
DATED this 10th day of February, 2021.
/s/ Brian R. Dickson
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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